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20167 TIE VOTES IN THE SUPREME COURT while the Court issued particularly high profile affirmanc- es by equal division this year, other

decisions indicated that the Justices may be aware that tie votes threaten their credibility with the public. ...Burwell, the Court considered several
to the ive mandate contained within the Affordable Care Act.” Rather than affirming the lower court decisions

by equal division, the Court issued an order after oral argument requesting supplemental briefing on means of accommodating the religious views

of the plaintiffs that had never been raised by any party.3' The Court then issued an order remanding the cases to allow the lower courts to

consider the views expressed in the supplemental briefs. .. Robins, the Court again remanded ta the lower EOUrt without offering a view on the

legal issue presented.’d It's hard to understand ei- ther of these orders as anything other than an effort on the part of the Justices to avoid a tie vote.

To avoid further erod- ing public confidence in the institution, the Court should seek out those other means. ...See Lyle Denniston, The Legal Fate
of Obamacare: Round 4, SCOTUSBLOG (Dec. 11, 2015, 6:07 PM), hitp-/fwww. £om/2015/12/ the-legal-fate-of-0b d4.
337.
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2 Virtual Briefing at the Supreme Court [article]
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105 Cornell L. Rev. 85 (2019-2020)
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The reader of a piece in the New York Times of the Wall Street 160 See, e g, News Release, ADF to Take Stand for Artistic Freedom at US Supreme
Court Tuesday, ALLIANCE DEFENDING FREEDOM (Dec. 4, 2017), htip#/ wvw.adflegal press-rels o

artis- tic-freedom-at-us-supreme-court-tuesday [https:/perma.cc/WT37-5NNN] (spelling out the party’s basic arguments and announcing a news
‘conference to take place immediately following oral argument on the Supreme Court steps); Press Release, John Kramer, Supreme Court will
Hear Case on Whether the 50 States Must Gomply with U.S. ..Supreme Court: Is the World Bank Group Above the Law?, EARTHRIGHTS INTLL
(Oct. 31, 2018), https:/ earthrights. dia/today-in-thy Irt-is-the-world-bank- group-above-the-law/ [https:/perma.cc/5Z4H-
2VEK] (press release immediately after oral argument). 161 Emurdma(mg onthe pubhsmng of op-edsiis a frequent practice. . TIMES (Mar. 2, 2015),
https: / /www.nytimes.com; 201 5/03/02/opini king-v-burwell-the-plain- tiffs-mi html [hitps:#fperma.cc/MKCE-ANMT] (op-ed

published days before argument in King v. Burwell, making both legal and policy arguments about why the Court should side with the Government's
£ 1h a2 411 ing Kh: Tho S Lonrt ¢ Ihat Could Giva Tach Giontc B, £, N be Th
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THE POLITICS OF OBAMACARE:
HEALTH CARE, MONEY, AND IDEOLOGY

Richard Kirsch*®

1. ONE HUNDRED YEARS OF POLITICAL CONTROVERSY

A recent article in The New Yorker on the origins of the campaign
consulting business provided a fresh reminder—not that one was needed—
of how the politics of health care and the politics of politics in the United
States are intertwined.! The Lie Factory described how one of the earliest
efforts, by the first two political campaign consultants, was to defeat a 1942
proposal by California Governor Earl Warren to establish a state-run
program of health coverage for all of the state’s residents.

For some one hundred years, there has been no more fertile political
ground on which to play on people’s fear of change than health care. As [
write in my book, Fighting for Our Health: The Epic Battle To Make
Health Care a Right in the United States:

Innerhalb der Ful3noten gelangt man

4 idads Uber die hellblauen Felder auf die
5. Pub. L. No. 111-148, 124 Stat, 119 (2010), amended by Health Care and Education r———

Reconciliation Act of 2010, Pub. L. No. 111-152, 124 Stat. 1029 (to be codified primarily in

scattered sections of 42 U.S.C.).

6. See Kimberley Green Weathers, Fitting an Elephant Through a Keyhole: America's
Struggle with National Health Insurance in the Twentieth Century 26, 40-41 (May 2004)
{Ptmpruhlished Ph.D. dissertation, University of Houston) (on file with the Fordham Law

eview),

7. See id. at 45-46.

8. KIRSCH, supra note 3, at 26.

9. See EMPLOYMENT AND HEALTH BENEFITS: A CONNECTION AT RiSK 63 (Marilyn J.
JFia:ld & Harold T. Shapiro eds., 1993) (quoting an editorial by Morris Fishbein, editor of
AMA).

10. See Dan Diamond, How Political Conswitants Defeated Health Reform, Again and
Again, FORBES (Oct. 15, 2012, 10:10 PM}, http:/www.forbes.com/sites/dandiamond/201 2/
10/1 5/how-political-consultants-defeated-health-reform-again-and-again.

11. Weathers, supra note 6, at 125,
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